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In The Court of Smt. Priyanka Saikia, Munsiff No. 2, 

Sonitpur, Tezpur 

 

Case No: Misc(J)case No. 09/2022  

(I/c T.S. No. 05/2022) 

Smti Barnali Sarma Baruah 

-versus- 

Smti Rumi Baruah and one other 

 

23.03.2023 

 Petitioner/Plaintiff and Opp. Parties are represented.  

 Today the day is fixed for order. 

 I have already heard the learned counsel for the 

petitioners and opp. parties.  

 Heard and perused the case record together with the 

record of connected Title Suit and the documents available on 

record. This instant Misc (J) case has arisen on petition no. 

344/2022 filed by the Petitioner/Plaintiff under Order XXXIX 

Rule 1 and 2 read with Section 151 of the CPC.  

 The Petitioner/Plaintiff has stated that Petitioner is the 

Secretary of preparatory school namely SMART STAR situated 

at school at Village- Bali Pukhuri Tiniali, P.O. & P.S.- Tezpur, in 

the District of Sonitpur, Assam. It is a privately owned 

preparatory school duly registered under Registration of 

Societies Act, 1860 under name SMART STAR being Certificate 

No.- RS/ SPR/ 242/ G/ 151 of 2015-2016 situated at Village- 

Bali Pukhuri Tiniali, P.O. & P.S.- Tezpur, in the District of 

Sonitpur, Assam.  

 The husband/ father of the Opposite Parties now 

deceased was the owner and possessor of a plot of land 
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situated at Village- Bali Pukhuri Tiniali, P.O. & P.S.- Tezpur, in 

the District of Sonitpur, Assam. The Petitioner and the 

husband/ father of the Opposite Parties, entered into a written 

instrument on 07-12-2015 through which the said Suren Borah, 

since deceased permitted the Petitioner to construct two Assam 

type rooms at the cost of the Petitioner. The said Agreement 

was to remain in force for 5 (Five) years with a provision for 

extension of further period at the desire of the Petitioner. As 

per terms and conditions of the said tenancy, the monthly rent 

was fixed at Rs.1700/- (Rupees One Thousand Seven Hundred) 

only. Accordingly the Petitioner constructed two Assam type 

rooms at the expenses of the Petitioner on a portion of land 

belonging to the said Suren Borah and started the said school 

under the name and style as SMART STAR. After the execution 

of the said Agreement, the Petitioner has been paying regularly 

the monthly rent to the husband/ father of the Opposite Parties 

and after his demise, to the Opposite Parties. Though the 

monthly rent was fixed at Rs.1700/- (Rupees One Thousand 

Seven Hundred) only, at the request of the husband/ father of 

the Opposite Parties, the monthly rent was hiked to Rs. 2,000/- 

(Rupees Two Thousand) only and the Petitioner agreed to it. 

Since then the Petitioner has been paying the monthly rent @ 

Rs.2,000/- (Rupees Two Thousand) only without fail. Though 

there was no mention of responsibility on the part of the 

Petitioner to pay the electricity bill, the Opposite Parties have 

been charging additional amount of Rs.300/- or so, now and 

then. The Petitioner without any objection has paid the 

electricity bill at the demand of the Opposite Parties and earlier, 

at the request of their husband/ father of the Opposite Parties, 

Suren Borah, since deceased. 
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 That in the meantime, in the month of January, 2021, the 

husband/ father of the Opposite Parties died. Prior to his 

demise, the husband/ father of the Opposite Parties had asked 

the Petitioner to get a new Tenancy Agreement as the earlier 

Agreement was about to expire. But prior to executing the said 

Agreement, the husband/ father of the Opposite Parties, Suren 

Borah passed away. After the demise of the husband/ father of 

the Opposite Parties, the Opposite Parties started to cause 

inconvenience/ disturbance to the Petitioner in running the said 

School. On several occasions, the Opposite Parties severed 

electricity connection to the said school causing inconvenience 

to the Petitioner and the students.  

 That after expiry of the earlier tenancy period, the 

Petitioner expressed its desire to continue the tenancy for a 

further period of 5 years. The Opposite Parties also agreed to it 

and accordingly the Petitioner started paying the monthly rent 

to the Opposite Parties and in return, the Defendant No.1 

issued rent receipt against the monthly rent paid by the 

Petitioner. The Opposite Parties accepted the monthly rent till 

the month of June, 2021. Though the Opposite Parties 

sometimes created nuisance/ inconvenience to the Petitioner 

running the said School, but it reached its crescendo on 30-06-

2021 when the Petitioner went to the residence of the Opposite 

Parties to pay the monthly rent for the month of May, 2021. 

The Opposite Parties after receiving the rent for the month of 

May, 2021, they mistreated the Petitioner and threatened the 

Petitioner that they would destroy the school rooms, if the 

Petitioner does not remove the school rooms along with other 

articles. In this regard, the Petitioner lodged an FIR against the 

Opposite Parties. Since then all hell broke loose. The Opposite 
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Parties started to threaten the Petitioner that they would cause 

harm to the School. 

 That even during the Covid pandemic, the Petitioner paid 

regularly the monthly rent to the Opposite Parties. That when 

the Petitioner refused to bow down before the unreasonable 

and illegal demand of the Opposite Parties, the Opposite Parties 

threatened the Petitioner with dire consequences and told the 

Petitioner to vacate the School rooms. The Petitioner invested a 

huge amount of money in constructing the said two rooms for 

the school. Moreover, there are several articles in the said 

rooms belonging to the School/ the Petitioner. The Opposite 

Parties even threatened the Petitioner that they would not allow 

the schooling staff and the students to use the bathrooms. The 

Opposite Parties threatened that he would disconnect the 

electricity. 

 That finally at the request of the Petitioner, the Opposite 

Parties agreed with the Petitioner to let her run the school till 

December, 2022. Sheer violation of the terms and conditions of 

the agreement and prior to expiry of the Agreement, the 

Opposite Parties are not entitled to get back the said rooms.  

 That the School was kept closed as per guidelines of 

Govt. of Assam and Govt. of India due to Covid pandemic. 

Recently when the Govt. uplifted the sanctions/ restrictions in 

resuming normal functions of the school, the Petitioner sent 

two labourers on 2nd day of January, 2022 to the school 

premises for cleaning up the school premises with a view to 

resuming and starting the classes of the school. But the 

Opposite Parties prevented those labourers from entering into 

the premises stating inter alia that the Executive Magistrate 

passed an order prohibiting the Petitioner and its agents from 
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entering into the said premises in the proceeding under section 

107 of Cr.P.C. However there is no such order passed by any 

executive Magistrate in any case against the Petitioner. The 

Opposite Parties with a view to gain wrongfully have been 

trying to prevent the Petitioner in most illegal way to run the 

school smoothly. In this regard, on 02-01-2022 an FIR was 

lodged by the Complainant before the Officer-in- charge, 

Tezpur Police Station against the Opposite Parties and same 

was registered as Tezpur Police Station Case No.- 16/ 2022 

under 420/ 406/ 500/ 506 of IPC.  

 That the Opposite Parties have no right or authority 

whatsoever to oust the Petitioner from the suit premises during 

the continuance of the tenancy. That, the Petitioner being the 

monthly tenant of the Defendant in respect of suit premises is 

entitled to occupy the same. Moreover the Opposite Parties 

have severed the electricity connection to the said school 

premises. Moreover the Opposite Parties locked up the 

tenanted premises. The Petitioner has many valuable articles in 

the said tenanted premises. It appears that the Opposite 

Parties have the ulterior motive to embezzle the said valuable 

articles belonging to the Petitioner.     

 That, the Opposite Parties had no right to forcibly oust 

the Petitioner from the suit premises without obtaining valid 

eviction decree from the competent Court and till then the 

Petitioner is entitled to get all the facilities without any 

hindrance from the Opposite Parties or their men from the suit 

premises. Furthermore the Opposite Parties have no right to 

deprive the Petitioner and its students from basic / essential 

amenities like electricity, water supply etc. 
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 That the Petitioner is a law abiding citizen and it is not 

possible for the Petitioner to enter into the tenanted premises 

without the help of the Law. Therefore immediate interference 

of the Hon‟ble Court is very much necessary to restore the 

possession of the said premises and other essential amenities 

like water, electricity connection to the tenanted premises.     

 The petitioners also apprehends that if the Hon‟ble Court 

does not grant ad-interim temporary injunction urgently the 

Opposite Parties will dispossess the schedule premises, then the 

Petitioner will suffer irreparable loss and injury in law and 

equity. 

 Hence, this case. 

 The opposite parties have appeared and filed written 

objection and Opp. Parties deposed that the petitioner has no 

right to file any suit against the opposite parties, because the 

petitioner have not dispossessed by the opposite parties from 

the suit portion in any point of time. Because, the said school 

was completely closed before 1(one) year ago after the end of 

unregistered Tenancy Agreement and due to Covid-19 

pandemic. Be it mentioned that according to under Section 6 of 

the Specific Relief Act, 1963 specifically say that if any one 

disposed by the opposite parties or interrupt his continuous 

possession then she has right to file the case, but in this case 

the petitioner's right was finished on 06-12-2020. Be it 

mentioned that the petitioner was entered into an agreement 

with Late Suren Borah on 07-12-2015 the husband and father 

of the opposite parties respectively. But the opposite parties 

denied that the petitioner constructed two Assam Type Rooms 

of the petitioner's expenses in the campus of the opposite 

parties land. 
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 That be it mentioned that after the finishing of the period 

of so-called agreement dated 07-12-2015 to 06-12-2020 the 

said petitioner's school had been completely closed till today. 

But the petitioner totally ignored the defendant's husband 

request to vacate the said school from his campus. The said 

Late Suren Borah again and again requested her that if she do 

not take back her tin from the tin roof of his garage room, then 

it will be broken in the wind. But in the meantime the said Late 

Suren Borah died due to Covid-19 pandemic on 10-01-2021. In 

the same time the wife of Late Suren Borah the opposite party 

No.1 Smti. Rumee Baruah the opposite party No.2 Miss Bubli 

Borah also suffering in Covid-19 and admitted in TMC in ICU 

more than 21 days above. After that the opposite parties also 

requested her to take another suitable place for shifting of the 

said school for safety reason and keep away infecting from 

themselves from Covid-19 as well as students and teachers 

also. 

 The petitioner came to the opposite parties home and 

she started and open forcefully the said school inside the 

compound of the opposite parties without any agreement or 

permission from the opposite parties. Moreover the petitioner 

has been threatening the opposite parties through the 

Additional Superintendent of Police, Sonitpur, Superintendent of 

Medical & Health Department, Sonitpur, Deputy Inspector of 

Schools, Sonitpur Human Rights, etc. and also filed many FIR 

against the opposite parties at Bebejia Outpost and Tezpur 

Police Station also. The petitioner entered into the compound of 

the opposite parties along with 3-4 unknown "Gunda Persons" 

by breaking the gate of the opposite parties and also breaking 

the lock of the Grill of main house, where the opposite parties 
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resides, then the opposite parties had taken the help by 

Executive Magistrate and Police of Tezpur Police Station 

through filing one petition under Section 107 of Cr.P.C. and 

filed FIR then police enquired it and investigated the case also. 

But still now not final order passed in the said 107 of Cr.P.C. 

proceeding. The opposite parties filed 2-3 FIR against the 

petitioner at Bebejia Out Post & Tezpur Police Station and same 

was registered against the petitioner, and her husband bearing 

case No. (1) Tezpur P.S. case No.2262/21 under Section 

447/506 of IPC, (2) Tezpur P.S. case No.61/22 under Section 

448/420/506/500/34 of IPC and Non FIR case No.11/21 under 

Section 107 of Cr.P.C. But all of them one Tezpur P.S. case 

No.61/22, the police submit Final Report and another 

proceeding were lying under investigation at trespass against 

the petitioner. 

 Further it is submitted that the petitioner not a tenant of 

the opposite parties. After the death of their husband and 

father Late Suren Borah, the opposite parties applied to transfer 

the property to their names. In this regards the petitioner is 

trespasser the eye law. The opposite parties did not give any 

authority to enter their campus to the petitioner, in this regard 

the petitioner is trespasser and she has no right to enter into 

the campus of the opposite parties. During the agreements 

period of the said school all the staffs, students, guardians and 

outsiders used the common urine, bathroom and latrine of the 

opposite parties till the ending of the said agreement by taking 

permission of the opposite parties. The opposite and their 

husband /father always requesting the petitioner to take the 

said school in a suitable place to vacate the portion of land for 
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their bonafide requirement for keeping their car to safety by 

construct a garage. 

 The opposite parties did not disturb the petitioner to 

continue her school time till the ending so-called agreement 

dated 06-12-2020. But after ending of 5(five) years limitation 

the petitioner forcibly tried to open her school at the opposite 

parties campus by threatening the petitioner and with her 

"Gunda Bahini" at the opposite parties residence. One day in 

absence of opposite party No.1, the petitioner quarreled with 

the opposite party No.2 at their residence and threatened that 

if she will not sign over the receipt then the petitioner will 

murder or put fire of their home by her gunda bahini. So the 

injunction petition is not maintainable. As such the petition of 

petitioner may be dismiss with cost. 

 Perused the case-record along with documents.  

 In the light of the pleadings of the parties to decide the 

injunction prayer filed under Order XXXIX Rule 1 of CPC, the 

followings are appears to be the points for determination :  

 (I) Whether there is a prima-facie case in favour of 

the plaintiff/ petitioner?  

(II) Whether balance of convenience is in favour of the 

plaintiff /petitioner?  

(III) Whether the plaintiff petitioner is going to suffer 

irreparable injury/loss in the event of court not granted 

temporary injunction against the defendant/opposite party?  

 Order XXXIX, Rule 1 (c) of C.P.C. provides that  

“temporary injunction may be granted where, in any suit, it is 

proved that the Opposite Party threatens to dispossess the 

plaintiff or otherwise cause injury to the plaintiff in relation to 

any property in dispute in the suit, the court may by order 



10 
 

grant a temporary injunction to restrain such act or make such 

other order for the purpose of staying and preventing or 

dispossessing the plaintiff or otherwise causing injury to the 

plaintiff in relation to any property in dispute in the suit as the 

court thinks fit until the disposal of the suit or until further 

orders”.  

 It is settled law that relief for granting of temporary 

injunction is subject to the court‟s satisfying that :  

1. there is a serious disputed question to be tried in 

the suit and that an act, on the facts before the court, there is 

probability of being entitled to the relief asked for by the 

plaintiff/defendant;  

2. the court's interference is necessary to protect the 

party from the species of injury. In other words, irreparable 

injury or damage would ensue before the legal right would be 

established at trial; and  

3. that the comparative hardship or mischief or 

inconvenience which is likely to occur from withholding the 

injunction will be greater than that would be likely to arise from 

granting it.  

 Learned counsel appearing for the petitioner verbally 

submits that the Petitioner invested a huge amount of money in 

constructing the said two rooms for the school. Moreover, there 

are several articles in the said rooms belonging to the School/ 

the Petitioner and if she is evicted from the suit room and suit 

premise then irreparable loss will be faced by her. In this 

context learned counsel appearing for opposite party verbally 

submits that as the petitioner has been forcefully residing at the 

suit premise without paying any house rent, hence she is not 
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liable to stay at the suit room and premise for running her 

school. 

 Now to decide whether the petitioners have abled to 

establish the presence of three golden principles of granting 

injunction in their favour or not let the materials available on 

the case record be carefully perused or scrutinized. 

 Prima-Facie Case: . To consider the fact whether the 

petitioner has been equipped with the 1st rule or principle of 

having injunction i.e. presence of prima facie case in her favour 

or not I have carefully perused the entire copies of documents 

submitted by the petitioner as well as the opposite party and on 

perusal of the same it is clearly apparent to me that the 

agreement for tenancy dated 07-12-2015 executed amongst 

them has ceased on 25-05- 2017 after expiry of term of eleven 

months, and thereafter no renewal of such agreement was 

done. It is submitted by the Learned Counsel for the petitioner 

that since she is in possession of the tenanted premise and is 

still paying the rent, therefore, she has a right to enjoy the 

tenanted premise with all amenities.  

 Moreover, although admittedly the opposite parties  after 

ending of 5(five) years limitation the petitioner forcibly tried to 

open her school at the opposite parties campus by threatening 

the petitioner and with her "Gunda Bahini" at the opposite 

parties residence. 

 The expression „Prima Facie” means at the first sight or 

at the first appearance or so far it can be judged from the first 

disposal. From perusal of the case record it appears that the 

issues offered by the petitioner is triable issues and on the face 

of it there is a probability of petitioners to obtain relief/reliefs as 

prayed at the consequence of trial on the basis of materials 
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placed before the Court. Thus, it can be safely held that there is 

a prima facie case. 

 Balance Of Convenience: The second element of 

granting injunction i.e. balance of convenience. Petitioner side 

stated that she expressed its desire to continue the tenancy for 

a further period of 5 years. The Opposite Parties also agreed to 

it and accordingly the Petitioner started paying the monthly rent 

to the Opposite Parties and in return, the Opp. Party No.1 

issued rent receipt against the monthly rent paid by the 

Petitioner. The Opposite Parties accepted the monthly rent till 

the month of June, 2021. 

 Certainly, the dispute in hand will be determined on 

having a full-fledged trial and further admissibility of documents 

submitted before this court yet to be determined. Thus, in such 

a case, the balance of convenience tilts in favour of the 

petitioner as the loss incurred would be greater for the 

petitioner as against the opposite parties, further supplemented 

by the fact that if at this juncture the opposite parties are not 

restrained, then the latter might get ousted from their peaceful 

possession of the suit premises  causing irreparable loss. At this 

stage what appears is that the balance of convenience is also in 

favour of the petitioner because opposite parties can evict the 

petitioner from the suit premises. 

 Irreparable Loss: Be it mentionable here that although 

the petitioner has claiming her respective possession and 

occupation right over the schedule land, but the same will be 

decided after disposal of the main suit and hence, in my 

considered view, till then the Schedule land has to be preserved 

in its original form. Further, ongoing through the contents of 

documents as submitted by the petitioner side it is also 
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apparent that petitioner has been possessed the schedule 

tenanted room since 07.12.2015. Petitioner is apprehended that 

opp. Parties would forcibly evict them from the schedule land. 

So far as irreparable loss is concerned it is an admitted fact 

that if the Opposite parties are not restrained by way of a 

judicial order, the petitioner will suffer irreparable loss. In such 

a circumstances, the petitioner cannot be compensated at a 

subsequent stage.  

 In Dalpat Kumar vs Prahlad Singh decided in AIR 

1993 SC 276, the Supreme Court has deliberated the exercise 

of the judicial discretion of the court while dealing with an 

application for injunction and in consonance to the said 

judgment, the matter of rights of the petitioner is considered.  

 From the above observation and reasons, I am 

constrained to hold that three golden principles for granting 

temporary injunction are found in favour of petitioner. But 

simultaneously, it is also to be born in mind that the Opp. 

Parties are contending that petitioner has no tenancy right over 

the schedule tenanted room. So, considering the rival pleadings 

of both the parties, I am of the considered view that if an order 

to maintain status quo of the suit premises  is passed, it will be 

just and proper.  

 Accordingly, till disposal of the main suit, both the parties 

are directed to maintain status quo of Schedule tenanted room 

as on today. The Hon‟ble Supreme Court has also in catena of 

Judgments held that now a days the electricity facility is not a 

luxury but necessity for a human being to live with dignity. 

Therefore, since it is found that the petitioner is in possession 

of the schedule premise and is paying the monthly rent to the 

opposite parties, she is entitled to the electricity facility in the 
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schedule premise. Accordingly, the opposite parties are directed 

to restore the electricity connection and water supply in the 

schedule premise till disposal of the main suit 

 With the above direction, the instant Misc. (J) Case is 

allowed on contest. No order as to cost. 

 

 

 


